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Appel  ant contends that the Territorial Court Judge abused
his discretion in denying his request for a nodification of child
support award. For the reasons set forth below, this Court wll

affirmthe Territorial Court's February 11, 1993 Judgnent and

O der.

| . FACTUAL BACKGROUND

Appel I ant was divorced fromhis wife on Novenber 3,
1989, and was ordered to pay $400 nonthly child support for their
one child fromwhich he was permtted to deduct $100 for each
nmonth that he visited this son on St. Croix. In July, 1992,
appel l ant requested a change in visitation and support. At the
heari ng on August 19, 1992, appellant testified that his
remarri age had brought two additional children into his
househol d. Appellant al so stated he would have nore tinme to
spend with his son due to a cutback in overtine at work. His
estimated nonthly inconme was $1, 775 and esti mated expenses
totall ed $2,290, including 3 |oan repaynents and house paynents
made to his second wife for their house (in her nane). App. at
14-16. Appellant's ex-wife testified that she had also remarried
and had out standi ng | oans.

After discussing his findings with the parties, the
trial judge found that appellant was currently paying

approximately 48% of the child support, and that no excepti onal
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ci rcunst ances existed to support a downward nodification. App

at 21-24, 31. The court granted increased visitation and
directed the parties to subnmt a proposed new visitation order
for his review \Wile acknow edgi ng that appellant was under
"severe hardship,"” the judge noted that everyone was experiencing
t he sane financial pinch and that he was bound by the guidelines
to so rule. App at 25. The court pointed out that by taking his

son for extended periods of tine, appellant would then be

entitled to a decrease in support paynents. This appeal ensued.?

1. DI SCUSSI ON

The trial court's findings of fact are not to be
di sturbed on appeal unless clearly erroneous. Cooper v. Tard,
855 F.2d 125, 126 (3d Cr. 1988). Denial of nodification wll
not be set aside unless the judge abused his discretion and the
denial is not justified by the evidence. Modification of child
support is determned in the Virgin Islands by applying specific
rules and regul ati ons which provide formulas and criteria for
review V.. R &Recs. tit 16, § 345.

Appel | ant makes several argunents to denonstrate how
the trial court judge's decision was erroneous. First, he

contends that the judge's order denying nodification but granting

1. W take judicial notice that the trial judge has left the
Territorial Court.
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a change in visitation is inconsistent since the two are directly
related. This assunption is m splaced, however, because the two
areas are independent of each other. E. g., Governnment of the
Virgin Islands v. Stanwood, 21 V.I. 571, 577 (Terr. C. St. T.
1985) (citing other non-Uni form Reci procal Enforcenent of Support
Act cases comenting on the exclusivity of support and visitation
renmedi es).

In addition, while the request for increased visitation
was granted, no specific details were approved. The Amended
Order dated April 14, 1993 directed the parties to submt a
nmut ual |y acceptable visitation schedule, and if none could be
arranged, to request the court's assistance. At the hearing, the
judge al so stated that appellant could drastically reduce his
paynents by taking custody of his son for substantial periods,
child support could be drastically reduced, but that a specific
request should be nmade when the details were worked out. App. at
27-28. Thus, we fail to observe any inconsistency within the
trial court's order, since calculation of an appropriate
nodi fication, if any, would have been dependant on how nuch tine
the child would spend with each parent.

Appel l ant all eges that the trial court disregarded the

Support Gui delines? and established principles for analyzing the

2. The Child Support Quidelines applicable in this appeal are
codified at V.. R & REGs. tit 16, § 345. App. at 4. Section
(continued. . .)
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child' s reasonabl e needs and the parents' abilities to provide
support, allowing for the parents' reasonable |iving expenses.
Appel I ant points to section 345-06 of the Cuidelines as
permtting variance fromthe CGuidelines if "it is determ ned that
injustice would result fromthe application thereof.” Although
appellant refers to his reduction in overtine to allege that he

i s underenpl oyed, the trial court was not obligated to decrease
his support obligation based on that factor alone. Since
appel |l ant was only payi ng $400 nonthly in support, the judge

st opped adding up the child's expenses after $800 of nonthly
expenses were established through the record. App. at 23. W
thus fail to observe how an injustice occurred by denial of

appel lant's request for nodification, and agree that the
"injustice" exception is to be applied only in extrene
circunstances. Finally, we rule that deviation fromthe
established policies would be inconsistent with the child' s best
interests in light of the child s current |iving expenses. Based

on the findings dictated by the Court regarding the expense

2. (...continued)

345- 03 suggests that nodification of awards set prior to the

Qui del i nes' enactnent (Cctober 1, 1991) may be appropriate if the
resulting calculation denonstrates a 25% or nore change in the
anount awar ded.
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anounts and change in appellant's income, we affirmthe | ower
court's ruling regarding this issue.?

Al t hough the record clearly establishes the court's
consideration of the relevant factors, appellant contends that
the trial court failed to nake findings of facts pursuant to V.I.
CooE ANN. tit. 16, 8§ 345(c)* This Court reversed a trial court's
child support decree in Governnent of the Virgin Islands v.

Ant hony, V.1. Bar BBS 93Cl 105A. DT2 (D. V.. App. Feb. 22, 1994).

I n Ant hony, however, the trial court "openly and candidly

3. We also sunmarily reject appellant's contention that the
trial court abused its discretion in inproperly excluding
pertinent financial data, specifically, the contribution by the
w fe's new husband. Section 341(e) defines incone as any form of
periodi ¢ paynent, regardl ess of source, nmade by any person. V.I.
CooE ANN. tit, 16, 8§ 341(e). We find that the wife's new
husband' s contri bution of paynment towards credit card purchases
is nore appropriately categorized as a gift rather than incone,
since it does not appear fromthe record that the anmount was
earned or periodically made, and the expenses were attri butable
to her and her new husband. Finally, appellant has nmade no
proffer that the amount paid by the new husband woul d have

i ncreased appellant's percentage of support to exceed 50% of the
chil d's needs.

4. The record does not indicate that the worksheet enpl oyed by
appel l ant was ever noved into evidence, even though it is clear
that the trial judge had i ncone and expense cal cul ati ons before
him either created by outlining the testinony or by subm ssion
of a worksheet. Although the worksheets utilized by the parties
are not a part of this appellate record, all the submtted
evidence indicates that the trial judge considered the el enents
espoused by the worksheets to conclude that nodification was not
appropriate. Specifically, the Territorial Court referred to
evi dence presented by the parties denonstrating changes in

i ncone, needs, and other financial conmtnments which denonstrates
adequate review of all pertinent data presented on the worksheet
forms.
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di sregarded the requirenent” to include the anount that would
have been established under the guidelines' worksheets.
Governnent of the Virgin Islands v. Anthony at 5. Although V.I.
R & ReGcs. tit 16, 8 345-05 requires the trial court or

adm nistrative officer to put findings "wthin the paraneters of
the Wirksheet forns as to the parties' incone and the
child(ren)'s needs" into the record for initial awards, V.I. CooE
ANN. tit. 16, 8 345(c) only specifically requires witten

findi ngs when requests for nodification are denied.®> The trial
judge's review in this matter recogni zed the established
procedure, but did not specifically state the anmount established
t hrough use of the worksheets. The judge did add up the child's
nmont hl y expenses until he reached an anmount which would yield a

sumin excess of appellant's $400 nonthly contribution. The

5. V.I. CobE ANN. tit. 16, 8 345(c) reads in part:

The gui delines may be nodified or disregarded
if it is determned that injustice would
result fromthe application thereof. Such
determ nati on nust be based on criteria
taking into consideration the best interests
of the child (children), and further nust be
supported by specific and witten findings of
fact, including, at a mninum the anount

t hat woul d have been established by the

gui delines and the reasons for the variance

t heref rom

In Anthony, this Court reversed an initial award ordered by the
Territorial Court that decreased the anount of support determ ned
by the adm nistrative hearing officer through application of the
wor ksheets. Governnent of the Virgin Islands v. Anthony, V.I.

Bar BBS 93CI 110A. DT2 (D. V.1. App. Feb. 22, 1994).
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trial judge considered that any further worksheet cal cul ations
woul d have been an exercise in futility.® Appellant has not
shown this technical nonconpliance wth the guidelines was either
an abuse of discretion or caused the denial to be unjustified by
the evidence. Wile we do not condone the trial court's failure
to articul ate what woul d have been the award as a product of the

wor ksheet cal cul ations, remanding this natter to ensure technical

conpliance woul d be a waste of judicial resources.

6. The trial judge ceased cal culating the anmount of this child's
nont hl y expendi tures when the expenses reached $875 since
appel l ant was only ordered to pay $400. Appellant's paynents
were less than his estimated 48% of financial responsibility.

App. at 20-24. As noted at trial, nmere quantitative cal cul ations
of the parties' incones and expenses will not determ ne whet her
variance fromthe worksheets is appropriate. The best interests
of the child nust also permt deviation.
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[11. CONCLUSI ON

Al t hough the trial court erred in disregarding the
statutory requirenent enunciated in V.I. CobE ANN. tit 16, 8
345(c) that the judge nust enter findings of fact stating the
support award established by the guidelines, trial court's denial
of nodification was not clearly erroneous. W therefore affirm
the Territorial Court's Judgnent and Order dated February 11,

1993. An appropriate order will be entered.
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